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Erich Wolff and Victoria Wolf,
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BRIEF OF APPELLEE, ERICH WOLFF.

Preliminary.

This appeal appears from the argument made in the

Opening Brief to be founded on:

(a) An attack on the credibility of Appellees;

(b) An alleged breach of warranty of marketable

title in literary property;

(c) An alleged breach of warranty that no part

of the story was in public domain; and

(d) Appellees' failure to procure a release from a

third person within a reasonable time.

A summary, though incomplete, reply may assist the

Court in following the argument and dealing with the

questions raised.

(a) The Findings of the District Court, which

Appellant does not challenge, deal with the issues of
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fact which are made the subject of Appellant's attack

on Appellees' credibility and thus dispose of them.

(b) Appellant is unable to point to any express

warranty of marketable title; the courts have con-

sistently refused to find such a warranty by implica-

tion in sales of personal property; the concept of

marketable title is impossible of application to prop-

erties title to which is not deduced from a record.

(c) Appellant admits that "there is, of necessity,

something from the public domain in virtually every

literary work."* Yet Appellant insists that despite

this knowledge on its part it was entitled to rescind,

that is to say, to go through a sham transaction and

to retain the right, with the aid of a court of equity,

to undo the contract whenever it chose to do so.

(d) What Appellant contracted for was actual

title, not marketable title. The requested Foulstone

release was superfluous to actual title. Appellees,

however, got a judgment within a reasonable time

which was the legal equivalent of a release. In any

event. Appellant has shown no damage arising from

the delay.

We shall show that the proceedings below were not

only free from error, but that the judgment was a just

one.

*This admission does not go far enough ; it is impossible to write

a story without use of that which is in the pubHc domain. All of the

facts of science, history and social relationships heretofore published,

not to mention the English language itself, are in the public domain.

(See post, Point II.)
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Facts.

Appellant's Statement of Facts (App. Op. Br. pp. 6-19)

does not in any single instance refer to the Findings, but

is supported by references to selected portions of the evi-

dence. Furthermore, Appellee believes that Appellant's

statement fails to state critical facts. For these reasons

Appellee has deemed it necessary to provide his own state-

ment of facts.

Appellee Erich Wolff is a doctor, specializing in diseases

of the heart [R, 298]. He was born in Berlin and came

to Los Angeles in 1936 when he was 41 years old [R.

299].

His first wife, Kathy, had suffered from acute melan-

cholia for several years; radium treatment was prescribed,

hesitantly, because of the hazards involved; after treat-

ment and apparent improvement, Kathy's melancholia

grew worse, and in May, 1942, she was found dead of an

overdose of sedatives, presumably a suicide [R. 302].

In 1943 Dr. Wolff conceived the idea of writing a

story which would incorporate some of the facts of his

life and a recently publicized brain operation known as

a prefrontal lobotomy [Find. 2, R. 68]. Because he was

not at ease with the English language [R. 307] he em-

ployed an English language coach, Elsie Foulstone [R.

307], to render his story into good English for him [Find.

2, R. 68].

In 1944 Miss Foulstone, as Dr. Wolff's employee, wrote

a seven-page outline of the story Dr. Wolff related to

her, and afterward wrote a seventeen-page story. The

outline and story were each entitled ''Swear Not by the

Moon." Acting contrary to Dr. Wolff's instructions,



Miss Foulstone added fictitious material of her own to

the longer work [R. 319; Find 2, R. 69]. Dr. Wolff did

not like Miss Foulstone's work, and he discharged her

[Find. 2, R. 69].

The District Court found

".
. . the services rendered by Foulstone were

rendered as an employee of Dr. Wolff; there was

no agreement between them that she was to have

any interest in the story or in the proceeds of any

sale thereof" [R. 69].

Appellee Victoria Wolf is a professional writer. Many

of her novels have been published in several languages

[R. 253], and she has sold half a dozen original stories

for the screen [R. 254]. She was a patient of Dr.

Wolff's in the early 1940s [R. 265], a friendship which

ultimately ripened into their marriage.*

In 1945 Dr. Wolff told Victoria Wolf a fictitious story,

called "Through Narrow Straits," which embodied a

brain operation and a few incidents from Dr. Wolff's

life; at his request Miss Wolf reduced the Doctor's story

to writing [Find. 3, R. 69].

Three years later. Dr. Wolff and Victoria Wolf revised

and re-wrote his story ("Through Narrow Straits")

completely and called the product "Brainstorm" [R. 69].

It is worth observing that "Through Narrow

Straits" was all Dr. Wolff's story, Victoria Wolf acting

*Dr. Wolff and Victoria Wolf were married in 1949; prior to

her marriage her name was "Victoria Wol/" ; her legal name is now
"Victoria Wolj^". Because in the title of the action her name was
written "Wolf", that spelling is retained in this brief.
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as a highly literate amanuensis; on the other hand,

"Brainstorm" was a genuine collaboration.

Prior to the present litigation Victoria Wolf never

knew the content of the story "Swear Not by the

Moon" [Find. 6, R. 70]. Neither of the Appellees ever

parted with any rights in "Swear Not by the Moon,"

"Brainstorm" or "Through Narrow Straits" [R. 69-

70], except as their rights in those stories were affected

by their sale of the later story "Case History" to Ap-

pellant, which is the subject of the present action.

In 1949 Victoria Wolf (who did not know the story

"Swear Not by the Moon") took the fact of the lobot-

omy and a few incidents from the life of Dr. Wolfif and

wrote an entirely new and different story, all of which

was her own conception [Find. 4, R. 70]. This story,

"Case History," was far removed in time, conception,

plot, and thematic material from Dr. Wolff's original

story "Swear Not by the Moon," and it was this story,

"Case History," which was sold to Appellant on March

21, 1949 [Find. 10, R. 71].

"The story 'Case History' is a different story from

the story 'Swear Not by the Moon,' and the two

stories are dissimilar in every material respect except

that each story incorporates an incident of a pre-

frontal lobotomy, and each incorporates some factual

material from the life of Dr. WoM, all of which

material was in public domain as found in finding 6

hereof." [Find. 8, R. 71.]

What were the facts with regard to the condition of

title to the story on the day of the sale?



The District Court found on evidence which is not chal-

lenged that Appellees owned the story "Case History"

and had the "sole and exclusive right to dispose of each

and every right therein" [Find. 9, R. 71].

Appellees had never caused any of the rights in the

story to be impaired in any way [Find. 9, R. 71].

In the action in the Superior Court (discussed more

fully hereinafter) the same conclusion was reached [R.

76].

Appellant now concedes that it got good title to the

story, but says that this is beside the point (App. Op. Br.

p. 37) ; Appellant argues that a purchaser's right to res-

cind turns on the existence of apparent doubts as to title,

no matter when those doubts may be made to appear.

We shall deal with the question of marketable title more

fully, but we wish to point out the following critical facts.

At the time of the sale (March 21, 1949) no claim of

ownership to "Swear Not by the Moon" or any of the

other stories had been asserted by anyone other than Ap-

pellees [Find. 11, R. 72]. No dispute concerning the

title to "Case History" was pending. Appellees had no

notice of anything which might result in impairing their

title (id.).

This much is not disputed: On March 21, 1949, title

was not only good in fact, but there was no cloud on the

horizon. Furthermore, Appellees had no notice of any

fact which might impair title, and thus acted in complete

good faith [Find. 25, R. 78; Find. 26, R. 79].
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Some weeks after the sale was completed, Miss Foul-

stone, through her counsel, asserted a claim as co-owner

of "Case History."*

There is no evidence that Elsie Foulstone or her counsel

ever saw or read "Case History"; the statement made

by Elsie Foulstone's counsel in June, 1941, "This story

'Swear Not by the Moon' is identical with 'Case His-

tory,' in fact the only thing that is dissimilar about the

stories is the title" [Ex. 3], even allowing for an advo-

cate's exaggeration, compels the conclusion that Elsie

Foulstone had never read "Case History" but was con-

sciously making an unfounded threat, and that this fact

must have been obvious to all who dealt with her claim.

Notwithstanding the emptiness of the Foulstone claim,

Loew's demanded that Dr. Wolff secure a quitclaim from

Miss Foulstone [R. 340]. Appellant says that the record

"establishes . . . unequivocal repudiation" by Appellees

of their obligation to give Appellant this quitclaim. This

assertion is contrary to the Findings and is unfounded.

The record in the present case is replete with evidence

showing Appellees' efforts to comply with Loew's request.

*No evidence was received to show how Elsie Foulstone learned

of the sale to Appellant, although Dr. Wolff sought to supply that

deficiency. Appellee Wolff offered to prove that it was he who
immediately after the sale volunteered to Miss Foulstone's husband
the information concerning the sale of "Case History" ; this offer

was for the purpose of showing Dr. Wolff's good faith, and was
obviously relevant in view of Appellant's action for fraudulent con-

cealment of material facts. Appellant's objection that the question

called for hearsay, appears unfounded. The offer was, however,
rejected [R. 330-332] erroneously, it it submitted. (Wiqmorc,
Evidence, Sees. 293, 174; Herman v. United States, 48 F. 2d 480.)
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Appellees did not repudiate their obligation. The trial

court found: "It is not true that defendants have failed

to perform any promises made to plaintiff or have

breached a warranty . .
." [Find. 23, R. 78.] That

Finding is not directly challenged; and, in fact, it is amply

supported.

Appellant points to the testimony of Rudy Monta as

supporting the so-called repudiation (App. Op. Br. pp.

15, 41]. Monta testified that on July 21, 1949, Dr.

Wolff told him by telephone he saw no reason for settling

with Miss Foulstone [R. 157]. Monta, who was too ill

to be in Court and who testified by deposition [R. 108],

kept no memorandum of the telephone conversation con-

cerning which he testified [R. 157] and which took place

about four years before Monta's testimony. Appellant

did not in 1949 treat the conversation between Monta and

Dr. Wolff as a repudiation; nine days later Loew's wrote

Appellees asking for the quitclaim [Pre-trial Stipulation

of Facts, items 5 & 6, R. 47], an act which would have

been futile if a repudiation had in fact occurred. Under

the circumstances the Court would have had the right to

reject Monta's testimony, even if there were no other

testimony on the subject. It should be noted that it was

not Monta who characterized that conversation as a re-

pudiation but only counsel, and then only on appeal for

the first time. Furthermore, the entire pattern of the

events by which Dr. Wolff endeavored to get the release

from Miss Foulstone, is inconsistent with the notion of

repudiation by Dr. Wolff. As a matter of fact, Monta



testified that in August of that year Dr. Wolff cabled

Monta himself, who was then in Paris, to try to get Miss

Foulstone to grant the waiver and he. Dr. Wolff, would

pay *'an amount of money within reason" [R. 163]. This

effort failed, but there was no repudiation.*

In September, 1949, Foulstone filed an action in the

Superior Court for Los Angeles County naming Appellees

and Appellant (sued by its trade name Metro-Goldwyn-

Mayer) as defendants [Find. 17, R. 74]. Appellees were

served with process, but for some reason which does not

appear in the record, Loew's was not served; and though

requested by Appellees to do so. Appellant refused to

appear in that suit [Find. 17, R. 74; Find. 18, R. 75].

That action went to trial in the Superior Court on

March 1, 1950. Appellees, without Loew's, bore the bur-

den of the defense, though Appellees had parted with title,

and even though Loew's refused to participate in the ac-

tion.

Miss Foulstone did not appear, did not testify, and did

not give her deposition (as she did in the instant case).

A continuance was requested on her behalf on grounds

deemed insufficient by that Court, and the request was

denied. The case went to trial, and on March 1 judg-

*We shall show hereafter that had there been a repudiation Ap-
pellant had the choice of accepting it or rejecting it, and that by

asserting a right under the contract Appellant rejected the repudia-

tion and waived the right to treat that conversation as a breach.

(See post, Pt. V.) Our immediate emphasis is, however, that

there was no repudiation in fact.
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ment went for Dr. Wolff and Victoria Wolf, decreeing

that Elsie Foulstone had never had any interest whatever

in "Case History." Consistent with her former conduct,

Miss Foulstone filed a Notice of Appeal, and, equally

consistent, she did not perfect the appeal; it was accord-

ingly dismissed [R. 77]. Her palpably unfounded claim,

created in April, 1949, by the absurd statement that the

stories were identical, sustained by a lawsuit at which

she did not appear or testify, and prolonged by an appeal

which she did not perfect, came to a judicial end on De-

cember 25, 1950, when the order dismissing appeal be-

came final [R. 77].

In March, 1949, Appellant assigned a writer, Mar-

guerite Roberts, to work on "Case History" for a total

of twenty days, ending on April 11, 1949 [R. 345]. Miss

Roberts was directed to suspend work on "Case History"

on April 11, two months and three weeks before June 30,

1949, when Appellant first had any notice of the Foulstone

claim [Find. 12, R. 73]. So far as the record discloses,

no work was done by Appellant on "Case History" after

April 11, 1949 [see Find. 23, R. 78]. Miss Roberts was

assigned to other work on April 12, 1949 [R. 346], and

never reassigned to "Case History." Between June 22

and June 28, 1949, Miss Roberts was available for work

and unassigned to any work whatever.

Even without taking notice of the fact that Loew's has

a staff of numerous writers who could have been assigned

to "Case History" if Loew's were still interested in that

story, the conclusion is most compelling that at some time

prior to June 22 (and before the Foulstone claim reached

Loew's notice) Appellant had chosen not to proceed with

the story. No explanation was offered as to why Miss
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Roberts, having been taken off "Case History," was per-

mitted to spend a week doing nothing [R. 264].*

Approximately sixty days after notice of Foulstone

claim, and with full knowledge of all the facts, Appellant

elected to assert a right under the Assignment [Find. 15,

R. 74], by calling on Appellees to procure a quitclaim

from Foulstone [Ex. 8].

Between July 30, the date of Loew's demand, and Sep-

tember 15, Appellees endeavored personally and through

counsel to get a quitclaim from Miss Foulstone. It was

during this period, late in August, that Dr. Wolff tried to

use the good offices of Rudy Monta to meet with Miss

Foulstone in Paris for the purpose of getting the quit-

claim. These efforts were unsuccessful; and on Septem-

ber 15, 1949, Miss Foulstone filed the action in the Su-

perior Court previously referred to [Find. 16 and 17, R.

74].

On September 30, 1949, ninety days after Appellant

had full knowledge of the Foulstone claim, it wrote the

letter to Appellees in which it purported to rescind, so it

said, for fraud, for mistake on part of Appellants, for

failure of consideration, and for breach of warranty [Find.

20, R. 77].

*A reason for Loew's discarding "Case History" was siio^g^ested

by Miss Roberts' testimony that at about the same time Loew's

produced "Crisis", a story involving a problem of whether a brain

operation should or should not be performed [R. 367]. The facts

concerning the production of "Crisis" were in the possession of

Appellant, not Appellees, but Appellant chose to leave Miss Roberts'

testimony unexplained.
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Proceedings in the District Court.

The case was heard at length by the Honorable James

Carter, who rendered an Opinion and made extensive and,

it is believed, complete Findings of Fact and Conclu-

sions of Law. The Findings, made after extensive ar-

gument [R. 461, 479], do not follow the Opinion in all

respects, and, of course, supersede the Opinion in cases

of conflict.

Brooks Bros. v. Brooks Clothing of Calif., 5 F. R.

D. 14.

"Statements of fact contained in an opinion can-

not be used to ascertain the evidence or the facts or

to control or modify the findings of fact upon which

a judgment or order is based."

American Ins. Co. v. Lucas, 38 Fed. Supp. 926,

app. dis. 62 S. Ct. 257, 317 U. S. 687, 87 L.

Ed. 551.

See also:

General Metals Powder Co. v. S. K. Wellman, 157

F. 2d 505.

It should be pointed out that no evidence of any dam-

age to the Appellant was offered in connection with any

branch of the case.

It should also be noted that the argument (Point III,

App. Op. Br. pp. 46-50), based on the alleged breach of

a warranty that no part of "Case History" was in the

public domain makes its first appearance in this case

by way of Appellant's opening brief on appeal.
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The same is true of the argument that Appellees repu-

diated their obligation to procure such instruments as

Appellants might request (Point II, App. Op. Br. pp. 41-

45). The Complaint alleges that Loew's made demand

for the quitclaim on July 30, 1949. The repudiation

relied on in this appeal is said to have occurred on July

21, 1949 (App. Op. Br. p: 15),* before the pleaded de-

mand was made.

The Complaint, dealing with the demand made on July

30, alleges, ''defendants have failed and neglected to

secure the quitclaim or release . .
." [R. 6]. What is

conspicuous in this pleading, in the light of the newly

claimed repudiation, is the absence of any allegation

of refusal by defendants to procure the quitclaim. Tradi-

tional phraseology, facile by immemorial usage, in the

form "failed, neglected and refused," is in the lexicon

of every lawyer for such pleading, had there in fact been

a claim of a repudiation.

Appellees do not by the foregoing imply that Appel-

lant's subsidiary argument, that Appellees did not in fact

procure a quitclaim, is not deserving of attention (See

Point V, post). At this point we call attention to the

fact that a claim of repudiation on July 21 raises new

issues which the trial court was not given an opportunity

to pass on.

*Appellants erroneous assertion concerning repudiation, at odds

with its Complaint, the issues, and the Findings, is repeated at

various places in Appellant's Opening Brief, such as at page 26,

page 41, page 43 and page 51.
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Summary of Argument.

Loew's did not contract for marketable title. The

doctrine of marketable title is inapplicable to transactions

involving personal property because title to personal prop-

erty is not deducible from a record. By the time this

case reached trial, title had been quieted by decree of

the Superior Court, and thus even in real estate cases in-

volving marketable title, recission would not have been

available.

The ^'public domain" covenant is incapable of literal

performance, and unless construed to mean that Case

History was protectible under common law and statu-

tory copyright and was "commercially free" of public

domain material, the warranty is meaningless. Appellant

could not have relied on this warranty and must have

known its "obviously fictitious" character.

The warranty to procure other instruments must be

read with the language that such instruments must be

reasonably necessary to effectuate the purpose of the

Assignment; that purpose was to give Loew's actual title,

not marketable title. The demand for the Foulstone quit-

claim was, therefore, unfounded. In any event, the de-

mand was to procure the quitclaim within a reasonable

time, and this Appellees did.

Appellant introduced no evidence of damage; the Dis-

trict Court found Appellant had not been damaged, and

this finding has not been challenged.
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ARGUMENT.

I.

The Doctrine of Marketable Title Is Inapplicable to

Sales of Personal Property Because Title Is Not

Deducible of Record. The Controlling Statutes

as Well as Decisions Reject the Concept.

Appellant's principal argument seems to be that in

June, 1949, some months after the sale of Case History,

certain facts occurred and were brought to Appellant's

notice which, Appellant contends, made title to Case His-

tory appear in doubt, and that the apparent situation

of itself gave Appellant the right to rescind.*

That argument is founded on an unprecedented theory,

one which has never been the law. The reasons which

undermine Appellant's argument are many and are

founded on the historical difference between real prop-

erty and personal property, as well as on logic and in the

practical operation of a commercial society.

There Was No Express Warranty of Marketable or Perfect

Title.

Although Appellant draws repeated attention to the

words, "complete, unconditional and unencumbered title"

contained in the Assignment, it does not contend it got an

express warranty of "marketable" or "perfect" title.

*This argument is essentially the second cause of action in the

Complaint [R. 7] based on breach or warranty of marketable title.

Some of the principal actions pleaded, for failure of title, for fraud,

and for mistake, have apparently been abandoned on appeal.
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The words "complete, unconditional and unencumbered"

deal with the condition of the actual title; "marketability"

goes beyond actual title.

Certainly the title of Appellees to "Case History" was

unconditional and unencumbered. "Complete title" has

not to our knowledge been construed in personal property

transactions. In real property transactions, it has been

held to mean the instruments which constitute evidence

of title, not the title itself {Slidcll v. Grmidjean, 111

U. S. 412, 4 S. Ct. 475; Dengey v. Paxton, 60 Mass.

1038, 1054). If it is to be given any meaning here, it

must mean "complete" in the sense of including every

possible right to the story, this meaning being parallel to

the granting clause of the Assignment, in which it is

said that the grant includes "all now or hereafter existing

rights of every kind and character whatsoever pertaining

to said work, whether or not such rights are now known,

recognized or contemplated . .
." [Ex. A, Par. 1 ; R.

100; and compare the extensive and redundant descrip-

tion contained in par. 2 of the said Assignment, R. 100].

In any event, "perfect," "marketable" and "good" title

are readily available words of art; no decision says that

"complete, unencumbered and unconditional title" means

the same as "perfect," "marketable" or "good" title.

There Is No Implied Warranty of Marketable or Perfect

Title.

The governing California statutes which embody the

Uniform Sales Act imply a warranty in the case of a

sale that the seller "has a right to sell" (Cal. Civ. Code,

Sec. 1733(1)) and a warranty that "the buyer shall enjoy

quiet possession ... as against and lawful claims

existing at the time of the sale. (Cal. Civ. Code, Sec.

1733(2).) There is no warranty of marketable title.
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What is protected is possession. It is established law

that there must be eviction by paramount title before

there is a breach of warranty (Pike v. Psihogios, 68 Cal.

App. 145, 148; Barum v. Cochrane, 143 Cal. 642).

If the buyer surrenders the goods to an adverse claim-

ant, he cannot recover from the seller unless the court

finds that the adverse claimant's title was actually good

(4 Williston, Contracts, 2703, Sec. 980).

In the absence of statute, there is no implied warranty

of title. Thus at common law no such warranty was

implied (1 Williston, Sales, 563).

It follows that the California statutes which state those

warranties which the law implies, coupled with the expres-

sion by the parties themselves of additional warranties

in the Assignment, exclude all others.

See:

DeWitt V. Barry, 134 U. S. 306;

Permutit v. Massasoit Mfg. Co., 61 F. 2d 529;

El Zerape v. Plant Food Corp., 90 Cal. App. 2d

336.

"Where the parties have expressly agreed upon a

warranty the law must, in the absence of fraud or

mistake, conclusively presume that they have included

in their express agreement whatever of warranty is

to prevail between them respecting the matter to

which it refers."

2 Meacham, Sales, 1095, Sec. 1529.

Attention is directed to the fact that the pertinent

statutes warrant only actual title and peaceful possession

as against claims in existence at the time the sale is made.
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Consonant with the requirements of industry and com-

merce the rule is that the purchaser is protected forever-

more as against actual imperfections in title; but as

against claims which are unfounded in law and which

prove unsuccessful, the purchaser is protected only as

to those claims in existence when the sale is made, and

then as to possession only. With regard to invalid

claims asserted after the sale is made, the burden, like

the defense against less elegant thieves and vandals, is

on the purchaser.

These doctrines have been applied to transfers of rights

in patents, transactions bearing strong resemblance to

the case at bar.

Consumers Gas v. Amer. Elec. Construction Co.,

50 Fed. 77^;

The Electronic, etc., 74 Fed. 689, 697;

Computing Scales Co. v. Long, 66 S. C. 379, 44

S. E. 963.

In the Consumers Gas decision it was said:

"A purchaser of property who has had the full

use and enjoyment of the same, and is in the undis-

turbed possession thereof, in the absence of fraud,

cannot withhold the purchase price because a third

person claims to have a superior title thereto, or an

adverse right therein, and threatens to bring suit to

enforce the same . . ."

And in the Computing Scales decision it was said:

"But mere dispute about the title, or the contin-

gencies of future loss, does not warrant a rescission

and, where the buyer returns the goods and refuses

to pay the purchase money, it is encumbent on him to

show that there is a valid adverse claim from which



—19—

loss to him would inevitably occur . . . The ap-

plication of the rule may sometimes result in hard-

ship, but to adopt any other would make it possible

for a purchaser to escape from his contract upon any

claim coming to his notice, however baseless or ab-

surd it might be." (Italics ours.)

Attention is directed to Geist v. Stier, 134 Pa. 216, 19

Atl. 505 ; Tinsman v. Independent Harvester, 205 111.

App. 239, and Herzog v. Hyman, 151 N. Y. 587, 45 N. E.

1127'. Those decisions illustrate the principle that a

licensee of a patent may not rescind or defend on the

ground that another has asserted that the licensee's use

would constitute an infringement, but only for actual in-

validity of the patent.

The underlying reasons for this distinction between

transfer of rights in personal property and in real prop-

erty can be made clearer by a brief examination into the

systems by which evidence of title is manifested.

"Perfect title" and "marketable title" must be deducible

from a record, and therefore depend upon the exist-

ence of a record from which title can be deduced.

5 Thompson, Real Property, 407, Sec. 4296

;

Maupin, Marketable Title, 767.

Turner v. AleDonald, 76 Cal. 177 (quoted by Appel-

lant at page 28 of its Opening Brief, from Sheehy v.

Miles, 93 Cal. 288) says:

"A perfect title . . . should be fairly deduci-

ble of record."

Peckham v. Stewart, 97 Cal. 147, 153 (also relied on

by Appellant) says that such a title is not only good in
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point of fact, "but must also be apparently perfect when
exhibited/'

Whelan v. Rossiter, 1 Cal. App. 701 (cited by Appel-

lant at page 32 of its Opening Brief) also says that a

perfect title is "fairly deducible of record . .
." To

these citations many more may be added.

Whittier v. Gormley, 3 Cal. App. 489;

Empire Gas and Fuel Co. v. Stern, 15 F. 2d 323,

cert, den., 274 U. S. 737;

Walters v. Mitchell, 6 Cal. App. 410;

Wellesley v. Reels, 177 U. S. 370.

Conversely, if proof of title, rests in parol it is not

a marketable title.

5 Thompson, id. 409;

Gwin V. Calagaras, 139 Cal. 384.

The concept of marketable title (sometimes called "per-

fect" or "good" title), is confined to transactions involv-

ing real property because in those cases title is historically

deduced from a record. Claims resting in parole cannot

affect innocent purchasers. (An extreme case is illustrated

by property under Torens Title in California; the clerk's

certificate of title is in effect the title, nor merely evi-

dence of it (Cal. Gen. Laws, Act 8589, e.g., Sees. 35,

39, 40).

Land exists perpetually. Unlike personal property, in

the case of real property (excepting the unusual cases of

accretion and alluvian) there is no moment when it can be

said that land comes into being. Title is deraigned from

a record which in theory at least can be traced back to

the advent of a civilized community onto the land.
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On the other hand, transactions involving personal

property need not, with rare exceptions, depend upon a

record. Titles to personal property derived from judicial

sale or from sales in bankruptcy are exceptions because

the transfer from referee or trustee is manifested by a

public record, and imperfections at that point in the chain

of title are visible. That was the situation in Hollyzvood

Films, Inc. v. Columbia Pictures, 299 N. Y. 61, 85 N. E.

2d 865), discussed more fully, post.

Most personal property is created by someone's labor.

Although there may be a record of title tracing owner-

ship from the fabricator to the current owner, this is not

required. Title may be transferred by manual or symbolic

delivery, without leaving any traceable history of the trans-

action. The life of retail trade, the shipment of machin-

ery, lumber and appliances from manufacturer to retailer,

with the no doubt millions of daily transactions by which

title to personal property is transferred from one person

to another, depend upon the fact that personal property

can be transferred without the creation of a record.

The situation in the case of literary property is even

farther removed from application of the doctrine of mar-

ketable title. In the case of tangible property it is con-

ceivable that one may trace acquisition of the lumber,

paint, steel, or leather, but this is impossible in the case

of literary property, which has been created by the vendor.

Title to such literary property must rest in parol and thus

must always in the last analysis be subject to the possi-

bility of challenge by oral testimony and must always be

subject to the hazards of credibility of oral testimony.

Thus, in the case of a story offered for sale by the author,

there can be no demonstrable title, no record, nor any
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title fairly deducible from a record, and thus no market-

able title.

The Assignment in the case at bar clearly stated that

"Case History" was the work of the vendors [Ex. A,

par. 4, R. 103]. Appellant knew it was getting an orig-

inal work, created by Appellees, and consequently "mar-

ketable title" could have no application to the transaction.

The one decision cited by Appellant which does not

deal with real property (Hollywood Films, Inc. v. Colum-

bia, supra), illustrates the distinction here emphasized.

In that case there was no sale, but a contract of sale; the

motion picture rights in the play were offered by a broker

who had acquired 50% of those rights from one of the

co-authors of the play and the remainder of the rights

from a trustee in the bankruptcy of the other co-author.

The bankruptcy records showed, however, that the bank-

rupt, instead of scheduling the remaining 50% as an

asset, had scheduled only 25% of the motion picture

rights. There was then a manifest defect in the chain

of title, which though it might ultimately be corrected,

was not corrected at the time agreed for the transfer.

Thus, at the time of the proposed sale, there was a visible

defect in title.*

Although not necessary to the present appeal, attention

is directed to the fact that the Hollywood Films case did

*Two judges dissented. The decision may, however, be recon-

ciled with Section 14 of the Uniform Sales Act (embodied in Cal.

Civ. Code, Sec. 1733(1)) which says that in a contract to sell the

seller warrants he will have the right to sell at the time when the

property is to pass.
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not involve rescission. Title had not passed when the

defect became known, and the purchaser refused to

proceed.

".
. . equity will, in many cases deny the

vendor's application for specific performance, when

it would not entertain a bill by the purchaser to

rescind, in other words, that it requires a stronger

case to induce a chancellor to rescind a contract than

to withhold his assistance in causing it to be ex-

executed." (Maupin op. cit., 772; and see Panfitt v.

Kings County Gas Co., 33 N. Y. Supp. 1111.)

See also:

Benjamin, Sales, 7 Ed., p. 771, Sec. 849.

In 57 A. L. R. 1261 the annotator states:

''Indeed the term 'good' or 'marketable' used in

reference to the quality of the vendor's title in ex-

ecutory contracts for the sale of land has no place

in reference to executed contracts, and in such case

the vendee must look to the covenants in his deeds,

if any defects develop in his title, and his remedy

may remain in abeyance until actual or constructive

eviction, notwithstanding actual defects in the title

the vendor conveyed." (Italics ours.)

See also, to the same effect:

Thompson on Real Property, Vol. A, Sec. 4609,

p. 581;

Black, Rescission and Cancellation, 2d Ed., Vol. 2,

Sec. 427, p. 1105;

Gajfey v. Welk, 46 Cal. App. 385, 189, Pac. 300

(1920);
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Brody v. Bank of Commerce, 41 Okla. 473, 138

Pac. 1020 (1914);

Decker v. Schuh, 11 Wash. 47, 39 Pac. 261

(1895).

In the case of a sale of personal property, in which a

warranty of title (not "marketable" title) is implied, the

same rule applies. In Hull v. Caldzvell, 3 S. D. 451, 54

N. W. 100, it was said:

"A vendee in the case of an executed sale has no

right of action on the implied warranty of title until

he is deprived of the possession of the property.

Possibly the owner may never claim and enforce his

title, or if he does, the seller may settle with him.

The breach implies no bad faith and, therefore, is

compatible with fair dealing between the parties; and

the indemnity is complete by responding therefor

after a recovery under a paramount title."

Even for Breach o£ Warranty o£ Marketable Title, Rescis-

sion Will Be Denied if Title Is Perfected Before the

Time of Trial.

"As a general rule it is sufficient if he (vendor)

be able to convey a good title at any time before

decree in any proceedings in which it is sought to

rescind or enforce the contract."

Maiipin, Marketable Title, p. 879, Sec. 309.

See also:

Carter Coal Company v. Lit2, 55 Fed. Supp. 115,

133.
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Appellant's Title Was Good in Fact.

Appellant's Opening Brief refers to Miss Foulstone as

a "collaborator" notwithstanding the separate determina-

tions of the California Superior Court and the United

States District Court [R. 76, 80; Conclusion of Law 7,

R. 81].

Miss Foulstone worked as an employee. Her work

belonged to her employer, Dr. Wolff {Brown v. Molle,

20 Fed. Supp. 135; Bleistein v. Donaldson Litho., 188

U. S. 239; U. S. Ozone Co. v. United States, etc., 62

F. 2d 881).

The fact that Miss Foulstone, contrary to her employer's

instructions, added fictitious material, did not make her

a "collaborator" ; one cannot become part owner in a work

unless there be an agreement to that effect. The law

does not leave valuable literary works at the mercy of

gratuitous volunteers. There must be a "common design."

(Maurel v. Smith, 220 Fed. 195; Marks Music Corp. v.

Vogel Music, 140 F. 2d 266; Levy v. Rutley, Law. Rep.

6 C. P. 523.)

It is true that Dr. Wolff and Judge Carter both used

the word "collaborator" in reference to Miss Foulstone.

But the law uses the word "collaborator" as carrying

fixed legal implications. The meaning which the law at-

taches to the word "collaborator" was not known to Dr.

Wolff [R. 412] and ,when these meanings were pointed

out to Judge Carter in the arguments concerning the

Findings, after he had used the word "collaborator" in

his Opinion, he rejected that word in the Findings [R.
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461, 462, 463]. The Finding is that Miss Foulstone was

an employee [Find. 2, R. 68], and the following colloquy

from the argument on the Findings indicates that Finding

2 was regarded by Judge Carter as important.

"The Court: . . . As to their relationship, I

find that he employed her, but I also find that she

developed the fictional part in that story. Now,

however you want to handle it I don't care. . . .

Mr. Susman: It isn't satisfactory to me . . .

Because I am afraid that the use of the word 'em-

ployment' might create an employer-employee rela-

tionship.

The Court: Well, I find that he employed her.

Mr. Susman: Their testimony, as I recall it, tak-

ing both together, without any substantial conflict,

is to the effect that it was a joint enterprise; that

the results were to be shared equally by them.

The Court: No, I don't find that. I find that he

employed her, but it was a very broad employment,

to write the story, and he supplied her with the

facts of his life and the lobotomy, and she supplied

the fictional material. It was a rather wide-open

employment. He didn't tell her what fictional ma-

terial to put in; she developed that herself. But I

do find that there was an employee relationship."

[R. 462-463.]
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IT.

Issues Arising From the Alleged Breach of the "Public

Domain" Warranty Were Not Tried Below, and

Have Therefore Been Waived. In Any Event,

Appellant Did Not Rely on the Warranty; and

Furthermore, Unless the Warranty Be Given a

Reasonable Construction the Assignment Would
Be an Illusory Contract.

The Point Has Been Waived.

As has already been demonstrated, no issue was raised

in the District Court concerning breach by Appellees of

the warranty that no part of Case History was in the

public domain. The Complaint contained seven causes of

action, none of which raised this issue.

The warranties alleged to have been broken by Appel-

lees were stated to be:

".
. . that they were the sole authors and owners

of said story and of all of the rights therein; that

there had never been any use of said story or any

part thereof made anywhere with their consent; that

defendants had never done anything by which any of

the rights sold or assigned or purported to be sold or

assigned had been in any way impaired; that said

story was original with them in all respects; and that

any use by plaintiff of said story would not infringe

upon the rights of anyone in any respect." [R. 5.]

Conspicuous by its absence among the allegations of

multifarious breaches is the public domain warranty.

After the Court made its Findings, including the Find-

ing as to public domain, plaintiff could have moved for

judgment, and after judgment plaintiff could have moved
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for a new trial on the ground here asserted for the first

time. Loew's did neither of these.

Had any such issue concerning this warranty been

raised below, defendants could have shown, or could at

least have submitted for determination, the fact that the

language in the Assignment had an accepted meaning in

the motion picture industry which was different from its

literal meaning; that its accepted meaning is that the

author warrants that the plot and characterization of the

story are protectible under common law and statutory

copyright; that the meaning of the warranty was an-

alogous to that found in the decision in Gumhinsky v.

Smalley, 203 App. Div. 661, 191 N. Y. Supp. 530, affd.

235 N. Y. 619, which held that the phrase ''free from"

impurities meant commercially free; that the fact that

scientific facts of surgery as well as a few incidents in

Dr. Wolff's life were in public domain did not impair the

story or interfere in any way with its usefulness to Ap-

pellant, and thus caused no damage; and that "it is ele-

mentary that mere breach of an agreement which causes

no loss to plaintiff will not sustain a suit by him for dam-

ages, much less rescission." {Block v. City of West Palm

Beach, 112 F. 2d 949, citing Black on Rescission, 8, 81

and 850.)

It is competent to show that a phrase has a local mean-

ing contrary to its ordinary meaning. (Civ. Code, Sec.

1644; Williston, Contracts, Sec. 608; Ermolieff v. RKO,
19 Cal. 2d 543, holding "United Kingdom" to include

Eire; Commonwealth v. Hobbs, 140 Mass. 443, 5 N. E.

158, holding "white" arsenic to mean black arsenic;

Mitchell V. Henry, 15 Ch. D. 181, "white selvage" held to

mean dark grey border; Shuth v. Wilson, 3 B. Ad. 728,

holding "thousand" to mean 100 dozen; Read v. Tacoma
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B. & S. Assoc, 2 Wash. 198, 26 Pac. 252, "west" held

to mean north of west.)

It would also have been competent for defendants to

show that a literal meaning of the warranty was incon-

sistent with the main purpose of the Assignment and that

accordingly the literal meaning should be rejected, as re-

quired by Civil Code, Section 1653. (See Body-Steffner

Co. V. Flotill Products, 63 Cal. App. 2d 555.)

However, the District Court was given no opportunity

to pass on any of these questions. We submit that even

if the point had merit it has been waived. "It is a funda-

mental rule of judicial proceedings that a party is not

heard on appeal upon questions not raised in the trial

court." {Ex parte DeiBo Kamiyana, 44 F. 2d 503, 505.)

We urge that the point be ignored by this Court.

In the event, however, this Court should consider this

point we make the following reply on the merits.

Appellant first urges that the existence of similar ma-

terial in "Swear Not by the Moon" and in "Case His-

tory," plus access, destroyed Appellees' ownership or at

least created a doubt as to title, and that therefore Appel-

lant had the right to rescind. This argument says in

substance that the determinations by the Superior Court

and by the District Court that Appellees owned the story

are wrong; or, in any event, that the similarity, plus ac-

cess, created a doubt which gave Appellant the right to

rescind. Both these points have been answered under

Point I, supra.

The judgment of the Superior Court would itself be

binding on Appellant, because not subject to collateral at-

tack. (Consolidated Rock Products Co. v. Higgins, 54

Cal. App. 2d 779; Salter v. Ulrich, 22 Cal. 2d 263; Asso-
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dated Oil Co. v. Mullin, 110 Cal. App. 385; Selhy v.

Allin, 119 Cal. 257.) Furthermore, in view of Appellees'

status as indemnitors under the Assignment [Ex. A, par.

6; R. 105], the judgment in favor of the indemnitors

(Appellees) is binding on the indemnitee, Loew's. (1

Frcefnan, Judgments, 994-995, Sec. 451; Restatement,

Judgments, Sees. 106-108; Portland Gold Mining Co. v.

Strattons Independents, 158 Fed. 63; McDonald v.

Severy, 6 Cal. 2d 629.

Furthermore, the District Court by its Findings has

determined that "Case History" is a different story from

"Swear Not by the Moon" [Find. 8, R. 71], and that

"Case History" was written by Appellees exclusively

[Find. 7, R. 71].

Appellant's assertion of the existence of access runs

contrary to the Findings, which say that Victoria Wolf

alone conceived the fictional material in "Case History"

[Find. 4, R. 70], and that Victoria Wolf never read, saw

or heard related the story "Swear by the Moon" [Find.

6, R. 70].

These determinations have not been challenged. There

can be no question but that actual title was in Appellees.

The argument that the similarity gives rise to doubt

concerning title is the argument based on an implied war-

ranty of marketable title which has already been dealt

with (See Point I).

In any event. Appellant's argument concerning the

effect of the similarity are based on the decision in Golding

V. RKO, 35 Cal. 2d 690, which Appellant contends holds

that a central core or fundamental plot is protectible.

While Appellant's version of the holding in the Golding

case has some support in the Opinion, it is submitted that
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Appellant's statement of the holding is in error. What

Appellant says is the holding in the Golding case was in

fact plaintiff contentions (See 35 Cal. 2d at p. 696). The

question actually determined by the Court was:

'The first question presented for decision, whether

this basic dramatic situation constitutes protectible

literary property . . . According to this evidence,

the real value of a story or play may have little to

do with specific dialogues or sequence of scenes or

locale and there is ample evidence tending to prove

that the basic dramatic core of the plaintiffs' play

constitutes the truly original and valuable feature of

it. Further, there was testimony to the effect that

this particular psychological drama, with its emphasis

upon the captain's controlling monomania for author-

ity and power, was particularly well timed with the

early days of the war and, therefore, of unusual

value at that time. Nor was it a mere abstract idea.

It had been reduced to the form of a full stage play.

Its creators had embellished it with much of the trap-

pings that give form, if not substance, to such liter-

ary work."

The actual holding of the court appears to be based on

the fact that defendant's taking of the center core of the

plaintiff's play, in view of its peculiar character, and in

the light of the public attitude at the time, deprived the

plaintiff of the value of the play. Appellant's version of

the holding would place the California rule at odds with

long-established law. As Judge Woollsey aptly put it in

Eisman v. Samuel Goldwyn, Inc., 23 Fed. Supp. 519:

"Indeed, it seems to me that—putting the case

more favorably for the plaintiffs than a comparison

of the works here involved justifies—the most that

can be said for them is that they brought this suit
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for literary larceny because they were infected with

the fallacy, which seems to be endemic among writers,

that copyright may be claimed on a theme or an idea,

which, of course, is not and never has been the law.

Holmes v. Hurst, 174 U. S. 82, 86, 19 S. Ct. 606,

43 L. Ed. 904 ; Nicholas v. Universal Pictures Corpo-

ration, 2 Cir., 43 F. 2d 119, 121; Lowenfels v.

Nathan, D. C, 2 F. Supp. 72), 80; Copyright in Books

by Augustine Birrell, Chapter on Literary Larceny,

pp. 167-192."

More important, however, is the fact that the similar

material in the Golding case was not in the public domain.

It was the original conception of the plaintiffs. In the

case at bar it was found that the similar material was in

the public domain [Find. 5 and 8, R. 70-71]. Even if the

effect of the Golding decision be what Appellant contends,

it cannot apply here because the similar material was in

the public domain.

Appellant Did Not Rely on the "Public Domain" Warranty

and Therefore Cannot Rescind.

It is Appellee's contention that unless reliance on a

warranty be shown, the promisee cannot rescind. This

principle is embodied in California Civil Code, Section

1732 which defines a warranty as an affirmation of fact

or promise "if the buyer purchases the goods relying

thereon." (italics ours)

Appellant Loew's is a large motion picture studio and

has long been in the business of making motion pictures
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[R. 93]. It numbers among its employees not only skilled

writers, but, as shown by this record, experts in literary

property. Indeed, Rudy Monta, one of the witnesses

below, is in charge of ''all problems involved with literary

and musical material" [R. 110].

Appellant knew that it is impossible to write a story

no part of which is in the public domain. The public

domain includes every publication since the beginning of

time, excepting only those protected by copyright; it

includes the common facts of life, of society, of govern-

ment, of science and of all things commonly known to

most men. It includes the English language, the facts of

heterosexual life (boy meets girl), the geography of the

United States, and the history of nations, of persons, of

the seas, the mountains, and of astronomical bodies. It

is literally impossible to put together two communicable

thoughts without use of public domain.

Justice Story in Emerson v. Davies, 3 Story's R. 768,

Fed. Cas. No. 4436, said:

"In truth, in literature, in science and in art, there

are, and can be, few, if any, things which, in an

abstract sense, are strictly new and original through-

out. Every book in literature, science and art, bor-

rows, and must necessarily borrow, and use much

which was well known and used before. No man

creates a new language for himself, at least if he be

a wise man, in writing a book. He contents himself

with the use of language already known and used

and understood by others. . . . The thoughts of
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every man are, more or less, a combination of what

other men have thought and expressed, although they

may be modified, exalted, or improved by his own

genius or reflection. . . ."

Just as authors must have access to public domain, so

commentators have repeated Justice Story's words in

different ways.

Curtis, on Copyright, said:

''But in every species of composition, in all liter-

atures, there is of necessity a constant reproduction

of what is old, mixed with more or less that is new,

peculiar and original. There are also large classes of

works, the materials of which are common to all

writers, existing in nature, art, science, philology,

history, statistics, etc., where there must be consid-

erable resemblances, however independently of each

other the different authors may have written . .
."

(P. 170.)

Alexander Lindey's recent work Plagiarism and Origi-

nality traces thousands of borrowings from the public

domain by reputable authors. "First," he writes, "there

is no such thing as absolute, quintissential originality."

(P. 14.)

See also:

Drone, on Copyright, p. 198;

University of London Press v. University Tutorial

Press, 2 Ch. 601, 608;

Sheldon v. Metro-Goldwyn Pictures Corp., 7 Fed.

Supp. 837.
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"Neither ideas nor phrases nor ordinary English

idioms or words are protected by copyright. They are

all in the public domain/' (Park v. Warner Bros.,

8 Fed. Supp. 837.)

In view of Appellant's experience in the field, it must

have known that this warranty was impossible of literal

performance, and accordingly it could not have relied upon

it. Unless it did rely, the language is not a warranty.

(California Civil Code, Section 1732.) Even if it used

the legal phraseology of warranty, the absence of reliance

precludes rescission.

In Murphy v. National Iron and Metal Co., 227 P. 2d

219, 71 Ariz. 323, the defendant set up a breach of ex-

press warranty of quality in the purchase of aluminum.

The Court said:

"Reliance upon warranty is a prerequisite to the

recovery for a breach of warranty. {Van Deren

Hardware v. Preston, 224 Ky. 170, 5 S. W. 2d 1052,

64 A. L. R. 881)."

Going on, the Court said:

"The fact that both plaintiff and . . . defendant

are experts in the scrap metal business is most per-

suasive against the contention . , . that neither

relied upon any representation made by the other as

to the quality . . ."

See also:

Knoepfer v. Ahman, 99 Mo. App. 30, 72 S. W.
483;

McCormick v. Kelly, 9 N. W. 675.
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It is not necessary for the Court to depend upon the

necessary inference that Appellant could not have relied

on the ''public domain" warranty. In order to make a

cause of action it was necessary for Appellant to prove

reliance. The record contends no evidence whatever of

reliance.

Unless the "Public Domain" Warranty Be Given a Rea-

sonable Construction, the Assignment Would Be an

Illusory Contract and Would Give the Purchaser the

Right to Rescind Arbitrarily.

It is Appellant's contention that the public domain

warranty is not possible of literal compliance and, further,

that Loew's must have known this. Under such circum-

stances Loew's cannot be permitted to rescind. To hold

otherwise would be to give Loew's the right to treat the

transaction as a sham whenever it chose to do so.

The law is well established that one cannot rescind or

defend relying upon a warranty or representation which

he knew at the time of the transaction to be false.

(National Reserve Insurance Co. v. Scudder, 71 F. 2d

884; Van Schoick v. Niagara Fire Co., 69 N. Y. 434;

Menk V. Home Ins. Co., 76 Cal. 53; Bayley v. Employers

Liability Corp., 125 Cal. 345 ; Allen v. Home Ins. Co.,

133 Cal. 29; E. A. Boyd Co. v. U. S. F. & G., 35 Cal. 2d

171; Williston, Sales, Sec. 207.)
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III.

By Insisting on Performance After Appellant's Knowl-

edge of All the Facts it Waived the Right to

Rescind for Breach of Warranty.

By July 30, 1949 Appellant had knowledge of Foul-

stone's claim [Find. 12, R. 73] and Appellant's agents

had had conferences with Dr. Wolff [R. 158]. On July

30, Appellant made formal demand that Appellees procure

a quitclaim from Foulstone [Find. 13, R. 73]. The right

to make any such demand was derived from the Assign-

ment par. 7 and Loew's knew this at the time it made its

demand [R. 106; Find. 15, R. 784]. The assertion by

Loew's of a right under the Assignment, with knowledge

of all the facts, waived all breaches of warranty.* (Neet

V. Holmes, 25 Cal. 2d 447; Bryan v. Baymiller, 95 Cal.

App. 481; Gosnell v. Lloyd, 215 Cal. 244; Oppenheimer

V. Cluny, 142 Cal. 313)

:

".
. . any acts of recognition of the contract

as subsisting, or any conduct inconsistent with an

intention of avoiding it, have the effect of an election

to affirm. Indeed, it has been declared that since the

remedy of rescission or cancellation is not held in

high esteem by the courts, even slight circumstances

showing a purpose or intent to waive it will preclude

the allowance of such relief." (12 C. J. S. 996.)

Appellees' obligation under paragraph 7 was, of course, not a

warranty but an executory promise. It is dealt with hereinafter.
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IV.

The Attempted Rescission Was Too Late.

The Foulstone claim was made known to Loew's on

June 30. Appellant's letters of rescission were delivered

ninety days later. The delay constituted a waiver of the

right to rescind, assuming any existed. (6 C. J. 386; Cal.

Civ. Code, Sec. 1691.)

In Schneider v. Henley, 61 Cal. App. 758, 763 the

Court said:

".
. . from an examination of authorities it

would appear that thirty days is about the utmost

length of time which the courts are disposed to allow

to the purchaser for rescission. . . ."

In Hogan v. Anthony, 52 Cal. App, 158, 166, it was

said:

"The purchaser of an article who wishes to rescind

the contract of sale cannot play fast and loose in

the matter."

Three weeks delay was held too long.
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V.

The Purposes of the Agreement Did Not Require the

Foulstone Quitclaim, and Appellant Had no Right

to Make the Demand; in Any Event Appellees

Complied With the Demand Which Was Actu-

ally Made.

There Was No Repudiation in Fact or in Law.

Appellant's refer to a conversation on July 21 and

assert that this was tantamount to a repudiation. We
have shown that far from a repudiation, Appellees contin-

uously sought to get the Foulstone quitclaim and kept

Appellant apprised of their efforts.

Furthermore, Appellant did not treat the conversations

as a repudiation, but continued to insist on performance.

On July 30, 1949 Appellant wrote Appellees, referring to

the Assignment, and demanded the quitclaim [Find. 13,

R. 7Z\ Find. 15, R. 74]. While it is true that repudiation

gives to the promisee the right to declare a breach, this

right is waived if he afterwards insist on performance.

Landes v. Klopstock, 252 Fed. 89;

Rosewell Drainage Dist. v. Dickey, 292 Fed. 29;

Miami Cycle and Mfg. Co. v. Robinson, 245 Fed.

556;

United States v. Stott, 140 F. 2d 941

;

Nelson v. Chicago Mill & Lumber, 76 F. 2d 17, 22.

In the Landes decision, supra, Judge Hand said:

"It is suggested that, as the plaintiffs had the right

to declare an immediate breach, they might accord

the defendant the right to retract, and that their
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letters should be taken as equivalent to a declaration

that, if the defendant persisted in his repudiation

until June 5th, they would accept the repudiation.

They might have done this ; but they did not. The

question is whether we may regard their insistence

upon the contract, which they misunderstood, as in

effect a declaration that it was at an end. While we
have avoided deciding whether such a declaration is

necessary in order to sue upon a repudiation, either

before or after the stipulated time of performance,

we do hold that, if the promisee insists upon perform-

ance, he waives the right to sue upon the repudiation,

certainly if he does not himself retract in season.'*

Finally, as pointed out before, Appellant did not in the

trial court assert any right based on repudiation; the

point is, therefore, waived.

Appellant Had No Right to Demand the Quitclaim.

No contention is made that the language in the Assign-

ment concerning the procurement of further instruments

constituted a warranty. It is clear that the language

creates an independent covenant. The exact language is

as follows

:

"I hereby agree duly to execute, acknowledge and

deliver, and/or to procure the due execution, ac-

knowledgment and delivery to the purchaser of any

and all further assignments and/or other instruments

which in the sole judgment and discretion of the

purchaser may be deemed necessary or expedient to

carry out or effectuate the purposes or intent of this

present instrument.''

It is Appellees' contention that the foregoing language

did not give Loew's an untrammeled discretion; that the

itaHcized language restricts the discretion, because if this

were not so the italicized language would be superfluous;
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that the reasonable construction of the promise is that

the documents to be procured are those which are neces-

sary or expedient to carry out the purposes of the As-

signment.

The purposes of the Assignment did not include deliver-

ing to Loew's "marketable" title, but only actual title.

(See Point I, ante.) Actual title was, in fact, transferred

to Appellant by the Assignment from Appellees, and noth-

ing additional was required to effectuate that purpose.

Accordingly Appellant had no right to demand a quit-

claim from Foulstone.

We are not unmindful of the phrase "sole judgment and

discretion of the purchaser," which is contained in the

agreement.

However, the rule is that when the end sought to be

accomplished is a pratical one, such as utility or operative

fitness, the measure of discretion or satisfaction is that of

the reasonable man.

Coplew V. Durand, 153 Cal. 278;

Gladding etc. v. Montgomery, 20 Cal. App. 279;

Bryan Elevator Co. v. Law, 31 Cal. App. 205.

While it may be true that a quitclaim from Miss Foul-

stone would have allayed any doubts which Loew's had, the

fact is nothing Miss Foulstone could have given could

have aided in effectuating the purpose of the agreement,

which was to transfer to Loew's a valid title.

It should be borne in mind that the Assignment [Ex.

A] was the printed form prepared by Appellant and

must, therefore, be most strongly construed against it.

Cal. Civ. Code, Sec. 1654;

Couture v. Ocean Park Bank, 205 Cal. 338;

McClintick v. Leonards, 103 Cal. App. 768.
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If Appellant intended that this clause should give it the

right to call upon Appellees to do more than to effectuate

actual title, as, for example, to purchase releases from ad-

verse claimants even if unfounded, or otherwise to secure

to Appellant assurances that a large investment would not

be jeopardized. Appellant could have found the language

to accomplish that result.

Appellees Complied With the Demand.

Attention is directed to the fact that on July 30 Loew's

called on Appellees to deliver instruments from Miss Foul-

stone "which will have the effect of quitclaiming to

Loew's" all of Miss Foulstone's rights. Appellant further

stated, "in the event such a quitclaim and release is not

forthcoming within a reasonable time" Loew's would re-

scind.

The judgment of the Superior Court that Elsie Foul-

stone never had any interest in "Case History" operated

in two ways : as a muniment of title, equal in effectiveness

to, or better than, a deed or assignment ; and as a declara-

tion that at no time in the past did Miss Foulstone have

any right in the story or any rights connected with the

story. This determination was made on March 1, 1950

[Find. 19, R. 75-77] ; to all intents and purposes that

declaration was final. It is true that Miss Foulstone filed

a Notice of Appeal, but that Notice bore no threat because

Findings of Fact and Conclusions of Law had been waived

in the trial court [Find. 19, R. 77]. The only thing

open for consideration by any reviewing court on such a

record would be the judgment roll, and while a reversal

was theoretically possible, the chances were mathematically

infinitestimal. Certainly that judgment was better than a

quitclaim which would always, until an adjudication, be
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subject to attack for fraud, mistake and subject to nar-

rowing by construction. The appeal was dismissed on

October 24, 1950, and sixty days later the judgment

became final.

The trial court found that the final judgment was ob-

tained within a reasonable time from the demand [Find.

16, R. 74]. Thus Appellees, though not required to do

so, complied with Appellant's demand.

Appellant does not anywhere question the court's de-

termination that the interval between the demand and the

judgment of the Superior Court was a reasonable period

of time.

Furthermore, Appellant did not in the trial court, and

has not on this appeal, urged that it was damaged by this

delay. The Findings are to the contrary [Find. 27, R. 79].

In the absence of proof of damage, not only is Appel-

lant precluded from rescission, but would not even be able

to recover if the court had found that Appellees had failed

to perform. {Block v. City, supra; Black, Rescission,

sjAApra. )

The Promise Was an Independent Covenant; Even if Ap-

pellees Had Failed to Perform, Appellant Had No Right

to Rescind.

Nothing in Paragraph 7 of the Assignment indicates

it is to be treated as a condition. It is couched in the

language of an executory promise. A breach of such a

promise gives rise to a right for damages only.

Williston, Contracts, Section 675a, says:

"Logically, there is a clear distinction between

cases where a promisor's undertaking is clearly quali-

fied by a condition requiring his satisfaction, and
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cases when instead of such a condition there is a

promise by the other party to render performance to

the promisor's satisfaction. Where there is only a

promise to give satisfaction, the primary remedy for

a breach of it is an action for damages, and if the

performance is such as ought to satisfy a reasonable

man, the damages would be slight/'

In Antonelle v. Kennedy & Shaw Lumber Co., 140 Cal.

309, the defendant agreed to remit certain sums to the

plaintiff "provided that . . . [plaintiff] shall before that

time have obtained and delivered . . . the written consent

of [a third party]."

Defendant received the money but did not remit to the

plaintiff, on the ground that the third person's consent had

not been obtained. The Court said:

"Assuming that the stipulation on the part of the

plaintiff to obtain Antonelle's consent was a condition

precedent, it is well settled that such conditions are

not favored by the law and are to be strictly construed

against one seeking to avail himself of them. . . .

But aside from these considerations we are satisfied,

that the stipulations of the parties in the contract upon

this whole subject, were not conditions precedent, but

in effect, simply covenants . . . [quoting from Par-

sons and Wharton on Contracts^ . . . The contract

does not specify what the consequences shall be if

Antonelle does not consent. Upon the other hand, is

it not more reasonable to believe, that it was in-

tended by this proviso simply, that plaintiff covenanted

to obtain Antonelle's consent, or to be responsible

for any damages resulting from her failure to do so?

As said on Front-Street RR v. Butler, 50 Cal. 577,

'Courts are disinclined ... to construe the stipula-

tions of a contract as conditions precedent, unless
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pressed. The reason of this disinclination is, that

such a construction prevents the court from dealing

out justice to the parties according to the equities

of the case. . .
.'

"

In Schlesinger & Sons v. Kohler & Chase, 103 Cal. App.

195, 200, the Court said:

''One of the distinctive features of a covenant

which distinguishes it from a condition precedent is

that, when it goes only to a part of the consideration,

nonperformance is not a defense if the breach of

the covenant may be paid for in damages. (Ernst

V. Cummings, 55 C. 179, 183.) But the defendant

did not make any proof of damage and we must as-

sume that the trial court impliedly found that no

damage was suffered by plaintiff's breach/'

Accordingly, even if it should be determined that Ap-

pellant had the right to demand the Foulstone quitclaim,

and if it should be determined that, contrary to the Find-

ings of the District Court, Appellees failed to perform in

a reasonable time, rescission is not available to Appellant,

but Appellant could have had damages if it had sustained

any. Defendant offered no proof of damage, and the

District Court found that Appellant was not damaged.

"Plaintiff has not been injured by any act or omission of

defendants" [Concl. of Law 8, R. 81].

Conclusion.

Twice Dr. Wolff and Victoria Wolf have had to liti-

gate their title to "Case History" because of an un-

founded claim. In the first action the claimant did not

even appear to state her case. In the current action her

testimony was procured by Appellant, but notwithstanding
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this testimony the District Court made an independent

determination that her claim was unfounded.

Appellant's case seems to be that if an unfounded claim

is made in a sale of literary property the purchaser may

rescind an executed transaction. This has never been the

law in transfers of personal property. It would be dis-

astrous in the case of literary property. We can do no

better than to quote from the opinion of Judge Carter:

''The above rules should be even more strictly ap-

plied in the sale of literary property and no court

should be led into the pitfall of the real estate rule.

In Golding v. RKO Pictures, Inc., 35 Cal. (2d) 690,

710 (1950), Justice Schauer of the Supreme Court of

California refers to the fact that there are approxi-

mately thirty-six basic plots in all writing. Conse-

quently, assertions of similarity and of plagiarism are

practically a concomitant of all story writing. To
establish then, a rule permitting the purchaser of lit-

erary property to return the property and demand

back the purchase price upon a mere assertion of

similarity or plagiarism is to create a right without

the support of reason or principle, the exercise of

which would result in untold hardship. There can

be no other conclusion but that the law will not imply

a warranty of 'marketable' title in the sale of literary

property."

The judgment should be affirmed.

Respectfully submitted,

Morris E. Cohn,

Attorney for Appellee Erich Wolff.


